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52.222-5

damages at the rate of $10 per affected em-
ployee for each calendar day on which the
employer required or permitted the em-
ployee to work in excess of the standard
workweek of 40 hours without paying over-
time wages required by the Contract Work
Hours and Safety Standards Act.

(c) Withholding for unpaid wages and lig-
uidated damages. The Contracting Officer will
withhold from payments due under the con-
tract sufficient funds required to satisfy any
Contractor or subcontractor liabilities for
unpaid wages and liquidated damages. If
amounts withheld under the contract are in-
sufficient to satisfy Contractor or subcon-
tractor liabilities, the Contracting Officer
will withhold payments from other Federal
or Federally assisted contracts held by the
same Contractor that are subject to the Con-
tract Work Hours and Safety Standards Act.

(d) Payrolls and basic records. (1) The Con-
tractor and its subcontractors shall main-
tain payrolls and basic payroll records for all
laborers and mechanics working on the con-
tract during the contract and shall make
them available to the Government until 3
years after contract completion. The records
shall contain the name and address of each
employee, social security number, labor clas-
sifications, hourly rates of wages paid, daily
and weekly number of hours worked, deduc-
tions made, and actual wages paid. The
records need not duplicate those required for
construction work by Department of Labor
regulations at 29 CFR 5.5(a)(3) implementing
the Davis-Bacon Act.

(2) The Contractor and its subcontractors
shall allow authorized representatives of the
Contracting Officer or the Department of
Labor to inspect, copy, or transcribe records
maintained under paragraph (d)(1) of this
clause. The Contractor or subcontractor also
shall allow authorized representatives of the
Contracting Officer or Department of Labor
to interview employees in the workplace
during working hours.

(e) Subcontracts. The Contractor shall in-
sert the provisions set forth in paragraphs
(a) through (d) of this clause in subcontracts
that may require or involve the employment
of laborers and mechanics and require sub-
contractors to include these provisions in
any such lower tier subcontracts. The Con-
tractor shall be responsible for compliance
by any subcontractor or lower-tier subcon-
tractor with the provisions set forth in para-
graphs (a) through (d) of this clause.

(End of clause)

[656 FR 46067, July 26, 2000, as amended at 70
FR 33667, June 8, 2005]
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52.222-5 Davis-Bacon Act—Secondary
Site of the Work.

As prescribed in 22.407(h), insert the
following provision:

DAVIS-BACON ACT—SECONDARY SITE OF THE
WORK (JUL 2005)

(a)(1) The offeror shall notify the Govern-
ment if the offeror intends to perform work
at any secondary site of the work, as defined
in paragraph (a)(1)(ii) of the FAR clause at
52.222-6, Davis-Bacon Act, of this solicita-
tion.

(2) If the offeror is unsure if a planned
work site satisfies the criteria for a sec-
ondary site of the work, the offeror shall re-
quest a determination from the Contracting
Officer.

(b)(1) If the wage determination provided
by the Government for work at the primary
site of the work is not applicable to the sec-
ondary site of the work, the offeror shall re-
quest a wage determination from the Con-
tracting Officer.

(2) The due date for receipt of offers will
not be extended as a result of an offeror’s re-
quest for a wage determination for a sec-
ondary site of the work.

(End of provision)

[70 FR 33667, June 8, 2005]

52.222-6 Davis-Bacon Act.

As prescribed in 22.407(a), insert the
following clause:

DAVIS-BACON AcT (JUL 2005)

(a) Definition—Site of the work—(1) Means—

(i) The primary site of the work. The phys-
ical place or places where the construction
called for in the contract will remain when
work on it is completed; and

(ii) The secondary site of the work, if any.
Any other site where a significant portion of
the building or work is constructed, provided
that such site is—

(A) Located in the United States; and

(B) Established specifically for the per-
formance of the contract or project;

(2) Except as provided in paragraph (3) of
this definition, includes any fabrication
plants, mobile factories, batch plants, bor-
row pits, job headquarters, tool yards, etc.,
provided—

(i) They are dedicated exclusively, or near-
ly so, to performance of the contract or
project; and

(ii) They are adjacent or virtually adjacent
to the “‘primary site of the work’ as defined
in paragraph (a)(1)(i), or the ‘‘secondary site
of the work” as defined in paragraph
(a)(1)(ii) of this definition;

148



Federal Acquisition Regulation

(3) Does not include permanent home of-
fices, branch plant establishments, fabrica-
tion plants, or tool yards of a Contractor or
subcontractor whose locations and continu-
ance in operation are determined wholly
without regard to a particular Federal con-
tract or project. In addition, fabrication
plants, batch plants, borrow pits, job head-
quarters, yards, etc., of a commercial or ma-
terial supplier which are established by a
supplier of materials for the project before
opening of bids and not on the Project site,
are not included in the ‘‘site of the work.”
Such permanent, previously established fa-
cilities are not a part of the ‘‘site of the
work’’ even if the operations for a period of
time may be dedicated exclusively or nearly
so, to the performance of a contract.

(b)(1) All laborers and mechanics employed
or working upon the site of the work will be
paid unconditionally and not less often than
once a week, and without subsequent deduc-
tion or rebate on any account (except such
payroll deductions as are permitted by regu-
lations issued by the Secretary of Labor
under the Copeland Act (29 CFR part 3)), the
full amount of wages and bona fide fringe
benefits (or cash equivalents thereof) due at
time of payment computed at rates not less
than those contained in the wage determina-
tion of the Secretary of Labor which is at-
tached hereto and made a part hereof, or as
may be incorporated for a secondary site of
the work, regardless of any contractual rela-
tionship which may be alleged to exist be-
tween the Contractor and such laborers and
mechanics. Any wage determination incor-
porated for a secondary site of the work
shall be effective from the first day on which
work under the contract was performed at
that site and shall be incorporated without
any adjustment in contract price or esti-
mated cost. Laborers employed by the con-
struction Contractor or construction subcon-
tractor that are transporting portions of the
building or work between the secondary site
of the work and the primary site of the work
shall be paid in accordance with the wage de-
termination applicable to the primary site of
the work.

(2) Contributions made or costs reasonably
anticipated for bona fide fringe benefits
under section 1(b)(2) of the Davis-Bacon Act
on behalf of laborers or mechanics are con-
sidered wages paid to such laborers or me-
chanics, subject to the provisions of para-
graph (e) of this clause; also, regular con-
tributions made or costs incurred for more
than a weekly period (but not less often than
quarterly) under plans, funds, or programs
which cover the particular weekly period,
are deemed to be constructively made or in-
curred during such period.

(3) Such laborers and mechanics shall be
paid not less than the appropriate wage rate
and fringe benefits in the wage determina-
tion for the classification of work actually

52.222-6

performed, without regard to skill, except as
provided in the clause entitled Apprentices
and Trainees. Laborers or mechanics per-
forming work in more than one classification
may be compensated at the rate specified for
each classification for the time actually
worked therein; provided that the employer’s
payroll records accurately set forth the time
spent in each classification in which work is
performed.

(4) The wage determination (including any
additional classifications and wage rates
conformed under paragraph (c) of this
clause) and the Davis-Bacon poster (WH-1321)
shall be posted at all times by the Con-
tractor and its subcontractors at the pri-
mary site of the work and the secondary site
of the work, if any, in a prominent and ac-
cessible place where it can be easily seen by
the workers.

(c)(1) The Contracting Officer shall require
that any class of laborers or mechanics,
which is not listed in the wage determina-
tion and which is to be employed under the
contract shall be classified in conformance
with the wage determination. The Con-
tracting Officer shall approve an additional
classification and wage rate and fringe bene-
fits therefor only when all the following cri-
teria have been met:

(i) The work to be performed by the classi-
fication requested is not performed by a clas-
sification in the wage determination.

(ii) The classification is utilized in the
area by the construction industry.

(iii) The proposed wage rate, including any
bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in
the wage determination.

(iv) With respect to helpers, such a classi-
fication prevails in the area in which the
work is performed.

(2) If the Contractor and the laborers and
mechanics to be employed in the classifica-
tion (if known), or their representatives, and
the Contracting Officer agree on the classi-
fication and wage rate (including the amount
designated for fringe benefits, where appro-
priate), a report of the action taken shall be
sent by the Contracting Officer to the Ad-
ministrator of the Wage and Hour Division,
Employment Standards Administration, U.S.
Department of Labor, Washington, DC 20210.
The Administrator or an authorized rep-
resentative will approve, modify, or dis-
approve every additional classification ac-
tion within 30 days of receipt and so advise
the Contracting Officer or will notify the
Contracting Officer within the 30-day period
that additional time is necessary.

(3) In the event the Contractor, the labor-
ers or mechanics to be employed in the clas-
sification, or their representatives, and the
Contracting Officer do not agree on the pro-
posed classification and wage rate (including
the amount designated for fringe benefits,
where appropriate), the Contracting Officer
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shall refer the questions, including the views
of all interested parties and the rec-
ommendation of the Contracting Officer, to
the Administrator of the Wage and Hour Di-
vision for Determination. The Adminis-
trator, or an authorized representative, will
issue a determination within 30 days of re-
ceipt and so advise the Contracting Officer
or will notify the Contracting Officer within
the 30-day period that additional time is nec-
essary.

(4) The wage rate (including fringe bene-
fits, where appropriate) determined pursuant
to subparagraphs (c)(2) and (c)(3) of this
clause shall be paid to all workers per-
forming work in the classification under this
contract from the first day on which work is
performed in the classification.

(d) Whenever the minimum wage rate pre-
scribed in the contract for a class of laborers
or mechanics includes a fringe benefit which
is not expressed as an hourly rate, the Con-
tractor shall either pay the benefit as stated
in the wage determination or shall pay an-
other bona fide fringe benefit or an hourly
cash equivalent thereof.

(e) If the Contractor does not make pay-
ments to a trustee or other third person, the
Contractor may consider as part of the
wages of any laborer or mechanic the
amount of any costs reasonably anticipated
in providing bona fide fringe benefits under a
plan or program; provided, that the Secretary
of Liabor has found, upon the written request
of the Contractor, that the applicable stand-
ards of the Davis-Bacon Act have been met.
The Secretary of Labor may require the Con-
tractor to set aside in a separate account as-
sets for the meeting of obligations under the
plan or program.

(End of clause)

[63 FR 4945, Feb. 18, 1988, as amended at 57
FR 44263, Sept. 24, 1992; 59 FR 67038, Dec. 28,
1994; 70 FR 33667, June 8, 2005]

52.222-7 Withholding of Funds.

As prescribed in 22.407(a), insert the
following clause:

WITHHOLDING OF FUNDS (FEB 1988)

The Contracting Officer shall, upon his or
her own action or upon written request of an
authorized representative of the Department
of Labor, withhold or cause to be withheld
from the Contractor under this contract or
any other Federal contract with the same
Prime Contractor, or any other federally as-
sisted contract subject to Davis-Bacon pre-
vailing wage requirements, which is held by
the same Prime Contractor, so much of the
accrued payments or advances as may be
considered necessary to pay laborers and me-
chanics, including apprentices, trainees, and
helpers, employed by the Contractor or any

48 CFR Ch. 1 (10-1-10 Edition)

subcontractor the full amount of wages re-
quired by the contract. In the event of fail-
ure to pay any laborer or mechanic, includ-
ing any apprentice, trainee, or helper, em-
ployed or working on the site of the work,
all or part of the wages required by the con-
tract, the Contracting Officer may, after
written notice to the Contractor, take such
action as may be necessary to cause the sus-
pension of any further payment, advance, or
guarantee of funds until such violations have
ceased.

(End of clause)

[63 FR 4945, Feb. 18, 1988]

52.222-8 Payrolls and Basic Records.

As prescribed in 22.407(a), insert the
following clause:

PAYMENT FOR OVERTIME PREMIUMS (JUN 2010)

(a) Payrolls and basic records relating
thereto shall be maintained by the Con-
tractor during the course of the work and
preserved for a period of 3 years thereafter
for all laborers and mechanics working at
the site of the work. Such records shall con-
tain the name, address, and social security
number of each such worker, his or her cor-
rect classification, hourly rates of wages
paid (including rates of contributions or
costs anticipated for bona fide fringe bene-
fits or cash equivalents thereof of the types
described in section 1(b)(2)(B) of the Davis-
Bacon Act), daily and weekly number of
hours worked, deductions made, and actual
wages paid. Whenever the Secretary of Labor
has found, under paragraph (d) of the clause
entitled Davis-Bacon Act, that the wages of
any laborer or mechanic include the amount
of any costs reasonably anticipated in pro-
viding benefits under a plan or program de-
scribed in section 1(b)(2)(B) of the Davis-
Bacon Act, the Contractor shall maintain
records which show that the commitment to
provide such benefits is enforceable, that the
plan or program is financially responsible,
and that the plan or program has been com-
municated in writing to the laborers or me-
chanics affected, and records which show the
costs anticipated or the actual cost incurred
in providing such benefits. Contractors em-
ploying apprentices or trainees under ap-
proved programs shall maintain written evi-
dence of the registration of apprenticeship
programs and certification of trainee pro-
grams, the registration of the apprentices
and trainees, and the ratios and wage rates
prescribed in the applicable programs.

(b)(1) The Contractor shall submit weekly
for each week in which any contract work is
performed a copy of all payrolls to the Con-
tracting Officer. The payrolls submitted
shall set out accurately and completely all
of the information required to be maintained
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